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Abstract 


This paper highlights the contribution of the Lahore High Court (LHC) towards the 
development of principles of Islamic family law in Pakistan. To this end, we have conducted a 
comprehensive analysis of relevant case law relating to various aspects of Islamic family law 
including marriage, dower, dowry, maintenance of wife and children, triple talaq, khula and its 
compensation, legitimacy and paternity, guardianship and custody, and inheritance law. Our 
analysis shows that the judges of the LHC frequently refer to the injunctions of the Qur’an and 
Sunnah to: i) cultivate a distinct Islamic identity for Pakistani legal regime; and ii) to 
incorporate the right oriented approach informed by the principles of human rights in Pakistani 
legal consciousness. However, in this process, the LHC has to maneuver through the structural 
formalities of Pakistan’s legal system shaped by procedures and precedents of Anglo- 
Muhammadan law which is an articulation of Islamic law by colonial judicial system. In order 
to circumvent the structural inhibitions, the LHC employs a progressive approach towards the 
Qur’an and Sunnah along with inculcation of right based approach for underprivileged and less 
advantageous segment of the society. Such an approach inventively aligns the colonial past, the 
classical Islamic family law, and the demands of post-colonial circumstances which is indeed a 
unique contribution of the LHC. This analysis demonstrates how a post-colonial judicial regime 
can cultivate a distinct legal identity without being disloyal to its past. 


Introduction 


The Lahore High Court (LHC) is one of the oldest institutions for dispensation of justice in the 
Indian subcontinent. The LHC celebrated its 150" anniversary in 2016. Commemorating the 
sesquicentennial, the authors aim to highlight some important decisions of the LHC in the 
domain of Islamic family law. We have selected and analyzed the cases that have jurisprudential 
value on the issues pertaining to marriage, dower, dowry, maintenance of wife and children, 
triple talaq, khula and its compensation, legitimacy and paternity, guardianship and custody, 


1 PhD Warwick University, Assistant Professor, University Law College, Punjab University. 
? DPhil Oxford University, Assistant Professor, Lahore University of Management Sciences (LUMS). 
A Super senior, BA LL.B (Hons) Lahore University of Management Sciences (LUMS). 
Journal of International and Islamic Law 1 
(JILIL) 14(1) JILIL ISSN 2515-3951 


Contribution of the Lahore High Court in The Development of Islamic Family Law in Pakistan 


and inheritance law.’ By any means, such an exploratory exercise in the vast domain of family 
law by a court having a historical baggage of over 150 years can never be comprehensive and 
exhaustive. Moreover, a study of this kind is bound to reflect the biases of those who have 
conducted it. Therefore, the authors do not claim to be thoroughly comprehensive nor 
absolutely objective. Ultimately, this paper is a reflection on the role of courts in a modern 
Muslim state in: i) cultivating a distinct legal identity for itself in a post-colonial context; and ii) 
incorporating the right oriented approach with reference to the injunctions of Islam. 


In particular, this paper posits that the LHC has continuously mediated between religious texts 
and the precedents of the colonial state for protection of the most vulnerable segments of the 
society. The LHC frequently refers to religious texts to enunciate emancipatory rules for the 
benefit of women and children in contrast with the colonial preferences for control and 
suppression. The fact that the LHC has shown a pro-vulnerable party approach in matters 
relating to marriage and divorce is symptomatic of a psychological orientation toward 
decolonization of Islamic family law — essentially, a break from the past in order to define the 
present. 


However, even in this process of decolonization, we occasionally observe the continuities of the 
past in present legal landscape,’ particularly when the courts reject a wife’s claim for 
dissolution of marriage on the basis of colonial ideas about gender roles or when the rights of 
orphan grandchildren are rejected on grounds of a scripturalist interpretation of religious texts. 
These observations point toward a deeper tension which arises when a post-colonial judiciary 
tries to reimagine its normative bases while remaining within the colonial structures of formal 
law. In order to deal with this tension, we observe that the LHC employs an interesting strategy: 
it formally relies on the continuing principles of colonial past such as ‘welfare of minor’, but at 
the same time inculcates these principles with new meanings from Islamic perspective. This 
insertion of meaning becomes a subversive practice through which the LHC contributes to the 
formation of a new religious identity of Pakistani state. Thus, by redefining the role of religious 
texts within the formal constraints of procedure and precedent, the LHC has not only helped 
decolonize Islamic family law, but has also brought classical Islamic law in conversation with 
the demands of a changing post-colonial world. 


In this process, the LHC has been performing an important role in protecting the rights of 
vulnerable segments of the society, particularly the rights of women and children.° The judges 
of the LHC construe classical texts of Islamic law (figh) and statutes to protect and promote the 
interests of women and children.’ While deciding family disputes, judges are expected to make 
the circumstances less adversarial and adopt a humane approach. At the same time, they are 
required to ensure effective administration of justice within the legal framework. The LHC has 
adopted a multi-pronged approach to obliterate the structural discrimination against women and 
children. At times this approach appears contradictory. For instance, sometimes this approach 


“ We have selected the cases since the independence of Pakistan in 1947. This enables us to analyze a manageable 
number of cases. However, we have referred to the pre 1947 cases whenever necessary. 

° SS Ali, Modern Challenges to Islamic Law (Cambridge University Press, 2016) 80, 94. 

° The judicial endeavors are supplemented by the legislative interventions in substantive and procedural laws such 
as the Muslim Family Laws Ordinance 1961 (MFLO) and the Family Courts Act 1964. Both these statutes have 
been amended from time to time. The latter more frequently than the former. 

’ MF Davis, ‘Child Custody in Pakistan: The Role of Ijtihad’ (1984) 5(2) BC Third World LJ 119. 
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deviates from the traditionally accepted perspective of Islamic law and at other times it relies 
upon traditional perspectives; sometimes, it progressively construes applicable laws and at other 
times, it emphasizes literal construction. Despite this apparent contradiction, the main objective 
and function of this approach is to protect and promote women and children’s rights, thereby 
incorporating the principles of international human rights in Pakistani legal consciousness.* 


This article is divided into eleven sub-sections. Each section provides a description of legal 
principles laid down in landmark cases on various areas of family law. 


1. Nature of Marriage under Islamic Law 


In this section, we present some important decisions of the LHC on the nature of marriage in 
Islamic law and the validity of stipulations in a marriage contract. 


Since the pronouncement of Abdul Kadir v Salima? there has been an impression that a 
marriage contract in Islamic law is similar to a civil contract and is not a sacrament. In this 
context, the LHC’s decision in Shahida Parveen v Samiullah'° - whereby it was held that a 
marriage contract is not an ordinary contract of sale purchase - is a welcome pronouncement. In 
this case, the wife had filed a suit for dissolution of marriage alleging that her husband was a 
professional dancer. The husband vehemently denied this assertion, and in turn, sought damages 
for defamation. Justice Mian Saqib Nisar at the LHC, as he then was, noted that the allegations 
of the husband’s profession were defamatory in nature. Regarding damages for breach of a 
marriage contract and recovery of expenses, he held that although marriage in Islam is a civil 
contract, it could not be equated with ordinary contracts of sale-purchase, property transactions, 
or personal service contracts. Therefore, a suit for breach of a marriage contract does not attract 
the same remedies that are available for breach of contracts under sections 73 and section 74 of 
the Contract Act 1872 or the General Laws. The Court observed about the nature of the 
marriage contract in the following manner: 


[S]uch a contract has its genesis in the social norms of the Muslim society and is 
structured upon the commands of Allah Almighty and the Sunnah of the Holy Prophet 
(p.b.u.h.). This contract is blended with the human emotions and the sentiments, such 
as the love, affection, likes, dislikes, tolerance, aversions, and the 
equation/compatibility of two personalities and the minds. Therefore, the failure and 
the success of a marriage is dependent upon the existence or the lack of the above 
factors, and it shall be wrong and absolutely inapt to attribute any breach of the 


8 There is one important exception to this approach. The judges of the LHC restrictively construed the section 4 of 
the Muslim Family Laws Ordinance 196 by holding that this section does not exclusively entitle the orphaned 
grandchildren to the share of their parents in the estate of their grandfather. Unfortunately, the SC adopted this 
construction in its various judgments and did not accept a child friendly construction of the judges of the 
Peshawar High Court. Bhaggay Bibi v Razia Bibi 2005 SCMR 1595 (Section 4 of the MFLO does not affect the rights 
of other heirs while protecting the interests of orphaned grandchildren.); Mukhtar Ahmad v Rasheeda Bibi 2003 
SCMR 1664 (Section 4 of the MFLO is to be construed subject to Islamic inheritance law.) For details see L Carroll, 
‘Orphaned Grandchildren in Islamic Law of Succession: Reform and Islamization in Pakistan’ (1998) 5(3) Islamic 
Law and Society 409-47; L Carroll, ‘The Pakistan Federal Shariat Court, Section 4 of the Muslim Family Laws 
Ordinance, and the Orphaned Grandchild’ (2002) 9(1) Islamic Law and Society 70-82. 

* (1886) ILR 8 All 149. 

'° PLJ 2006 Lah 1215. 
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contract in a case, where marriage does not work out and either party declines to 
submit to the other, which may ultimately result into the divorce by the husband, the 
termination, dissolution or denunciation of the marriage in any manner permissible 
under the law.'! 


In contrast with the above decision, the LHC has highlighted the contractual nature of marriage 
in Muhammad Tariq Mahmood v SHO, Millat Park, Lahore.” In this case, sui juris petitioners 
entered into a marriage contract without the approval of the bride’s father. Later, he lodged First 
Information Report (FIR) against the petitioners for indulging in an unlawful sexual relationship 
under section 11 of the Offence of Zina (Enforcement of Hudood) Ordinance, 1979. The 
petitioners approached the LHC in order to have the FIR quashed. It was argued on behalf of the 
petitioners that marriage under Islamic law is a civil contract; and therefore, both the persons, 
being sui juris, were competent to perform the marriage. There is no legal requirement that girls 
cannot enter into marriage with their free will without the consent of their father or wali. It was 
further contended that in Islam, both man and woman enjoy equal social status. Article 25 of the 
Constitution of Islamic Republic of Pakistan 1973 (Constitution) supports this principle of 
gender equality. The counsel also urged that the courts are not obliged to follow the opinions of 
jurists if they do not commensurate with the social dynamics of the present day society. 
Acceding to these arguments, the Court quashed the FIR against the petitioners relying mainly 
on nature of marriage as a contract and competency of sui juris parties to solemnize it without 
the blessings of their wali. 


Similarly, on the issue of stipulations in a marriage contract, the LHC has rendered a number of 
judgments protecting the rights of women. In Muhammad Masood Abbasi v Mamona Abbasi,” 
it was held that the restrictions placed on the husband’s right to divorce in a marriage contract 
are valid. After living together for a few years, the petitioner divorced the respondent without 
any justification. The Nikahnama of the parties included a stipulation that in case the husband 
divorced his wife without any justification, or contracted another marriage, he would be liable 
to pay a sum of Rs. 100,000. The trial court dismissed the respondent’s suit, but in appeal the 
appellate court decreed the suit in her favour. Thereafter, the petitioner brought the matter 
before the LHC. 


The petitioner contended that such a restriction on the husband’s right to divorce without any 
justification is not allowed as it is against the injunctions of Islam and public policy. Dismissing 
the petition in limine, the Court observed that while it is true that any restriction on a husband’s 
right to divorce is not provided under family law, it is also true that there is nothing in the law 
declaring such a restriction to be void. 


The question of the validity or the lack thereof of any condition depends on its nature and the 
circumstances in which it was agreed upon. Approximately half a century ago, it was argued 
before the LHC that an agreement to provide maintenance to the wife in a separate abode in 
case of husband’s second marriage was invalid and against public policy. The Court in 


H Ibid, 1222. 
'2 1997 PCrLJ 758 (Lah). 
13 2004 YLR 482 (Lah) 
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Muhammad Zaman v Irshad Begum” overturned this contention. In this case, the husband filed 
a suit for restitution of marriage and the wife took refuge under the agreement. Hence, the entire 
case rested on the validity of the impugned agreement. Dismissing the suit, the trial court 
observed that by executing the agreement, the plaintiff was unconditionally bound to abide by 
its terms. Consequently, the matter was brought before the LHC. 


The counsel for the husband contended that the courts below had erred in relying upon a void 
agreement. Referring to section 23 of the Contract Act 1872, it was argued that the condition of 
putting a restraint on a second marriage and the provision of maintenance for the first wife in 
separate abode was against public policy. In support of his arguments, he relied upon two 
judgments: Bai Fatima v Ali Muhammad Aiyeb” and Bibi Fatima v Nur Muhammad."® In both 
these judgments, the courts held that an iqrarnama which provides and encourages future 
separation between husband and wife, must be pronounced as being against public policy." 
Both these cases were disapproved by various high courts later on. The second case did not find 
favour of the Chief Court of Oudh in Manzoor v Azizul." The first case was also dissented from 
in an earlier decision of the LHC in Muhammad Ali Akbar v Mst. Fatima Begum.” The court 
noted: 


With all due deference to the learned Judges (of Bombay High Court) who decided that 
case, I do not see why a stipulation by the husband to make an allowance to his wife in 
case of separation should be deemed to offend against the rule of public policy. Such a 
stipulation encourages their living separate from each other no more than their living 
together by imposing an obligation on the husband calculated to prevent him from doing 
any act which would lead to separation.” 


While dismissing the petition, the LHC held: 


A marriage between Muslim male and female is purely of a nature of civil contract and 
the wife is entitled to protect herself at the hands of her husband in case of their future 
differences. In the present case the agreement is to the effect that the wife is entitled to 
receive alimony in the house of her parents or anywhere else where she chooses to 
reside in case the husband takes a second wife and there is nothing in such an agreement 
which may be considered to offend against the term “public policy” which is very broad 
and it is not safe to rely upon it in such cases as a ground for legal decision.” 


It is worth noting that in the first case,” the Court did not emphasize the nature of marriage as a 
civil contract because the object was probably to avoid putting a burden on the bride to 
reimburse the amount spent by the bridegroom on various ceremonies of an unsuccessful 


14 PLD 1967 Lah 1104. 

15 ILR 37 Bom 280. 

16 (1921) 60 IC 88. 

17 (1913) ILR 37 Bom 280 

18 AIR 1928 Oudh 303. 

1 AIR 1929 Lah 660. 

% Thid, 661. 

21 PLD 1967 Lah 1104, 1109. 

22 Shahida Parveen v Samiullah PLIJ 2006 Lah 1215. 
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marriage. However, on the other hand, in the last three cases, the Court observed that a 
marriage was a civil contract; and this perspective provided space to validate a marriage 
contracted by sui juris spouses and certain conditions as lawful in a marriage contract which 
were beneficial to the women. 


1.1 Consent of Wali for Marriage of sui juris Female 


A sui juris female’s right to contract marriage independent of her wali has been a contentious 
matter in Islamic law. Some jurists argue that she cannot give herself into marriage without the 
blessing of her wali; while others opine that she has a right to contract a marriage without her 
wali’s consent. In addition to these two streams, there are a few who argue that such a right is 
limited by certain conditions.” Against this backdrop, Muhammad Tariq Mahmood v SHO, 
Millat Park, Lahore” is an important decision. The LHC held that a sui juris female could enter 
into a contract of marriage without the consent of her wali. It emphasized that the socio- 
economic conditions of society have changed making the opinions espoused by some orthodox 
scholars against such rights of sui juris female as outmoded and redundant. The Court observed 
that “the judges of superior Courts by all measures, Jurists of today, it is their right as well as 
responsibility to give progressive interpretation to Muhammadan Law that are in consonance 
with the spirit of law and the need of the time.””® While relying upon earlier decisions of the 
Federal Shariat Court in this regard,” the LHC held that it was also bound to follow them under 
Article 203-GG of the Constitution. 


During the same period, the LHC decided another case - Hafiz Abdul Waheed v Asma Jehanghir 
- on the same issue. Two different benches of the LHC pronounced divergent decisions; and 
ultimately the matter was brought before the Supreme Court of Pakistan and was reported as 
Hafiz Abdul Waheed v Asma Jehanghir.”® The Supreme Court’s decision followed the same line 
of reasoning as was adopted by the LHC in Muhammad Tariq Mahmood v SHO, Millat Park, 
Lahore” 


Another important case on the legality of a marriage contracted independently by a sui juris girl 
is Humaira Mehmood v The State.” In this case, the Court pronounced that a presumption of 
truth is attached to a Nikahnama acknowledged by the spouses: 


It is a settled proposition of law that in Islam a sui juris woman can contract Nikah of 
her own free will and a Nikah performed under coercion is no Nikah in law. Instances 
are not lacking from Hadith and the Islamic history that the consent of sui juris woman 
was held to be sine qua non for a valid marriage in absence of which marriage was 


233 Muhammad Tariq Mahmood v SHO, Millat Park, Lahore 1997 PCrLJ 758 (Lah); Muhammad Masood Abbasi v 
Mamona Abbasi 2004 YLR 482 (Lah); Muhammad Zaman v Irshad Begum PLD 1967 Lah 1104. 

** See Dawoud S. El Alami, ‘Legal Capacity with Specific Reference to the Marriage Contract’ (1991) 6 Arab Law 
Quarterly 190. 

25 1997 PCrLJ 758 (Lah). 

°° Ibid, 761. 

*7 PLD 1981 FSC 308; PLD 1982 FSC 42. 

28 PLD 2004 SC 219. 

°° 1997 PCrLJ 758 (Lah). 

*° PLD 1999 Lah 494. 
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declared void ... in situations where consent to a marriage is in dispute and a challenge 
is thrown to a Nikahanama which is being owned by a man and a woman who claim to 
be a husband and a wife then a presumption of truth attaches to the Nikahnama which is 
being acknowledged by both the spouses and not the intervener.”! 


1.2 Registration of Marriage 


Islamic law does not require the registration of marriage for its validity; and, at the same time, it 
does not invalidate a legal framework for registration of marriages.” After promulgation of the 
MFLO, confusion was caused as to the validity of unregistered marriages. If a marriage remains 
unrecognized, its cost is more likely to be borne by the wife whose financial rights to 
maintenance and inheritance remain unsecured. In this context, the LHC’s decisions avoiding 
literal interpretation of section 5 of the MFLO merit commendation. 


In Muhammad Akram v Mst. Farman Bibi” it was held that the registration of marriage was 
compulsory under MFLO, but its non-registration would not automatically invalidate the 
marriage contract if the marriage was proved to have taken place in accordance with the 
requirements of Islamic law. Where, however, the factum of marriage was in issue, its non- 
registration might cast some doubt on its existence and solemnization. Similarly, in Aftab 
Ahmad v Judge Family Court,** the Court re-emphasized that non-registration of a marriage 
does not automatically result in invalidation, but is to be construed in light of the accompanying 
circumstances. 


2. Nature of Dower 


In Islamic law, dower is categorized into two main kinds depending on the manner of its 
payment. If payment becomes due at the time of the marriage or when it is demanded by wife, it 
is termed as prompt dower. However, if the payment is deferred till a specified future date or 
event, e.g. dissolution of marriage, it is regarded as deferred. Section 10 of the MFLO states that 
an unspecified dower would be treated as payable on demand. Sometimes in a marriage 
contract, a dower is mentioned as deferred, but no date or event is specified for its becoming 
due. In this situation, Islamic law books give the impression that its payment is deferred till the 
dissolution of marriage.” In such circumstances, the wife is deprived of her dower under one 
pretext or another during the subsistence of marriage. In this context, the LHC held in 
Muhammad Sajjad v Additional District and Session Judge” that deferred dower without 
specification of period or stipulation is payable on demand under Islamic law. 


In this case, the LHC discussed the significance of various categories of dower and clarified 
some of the general perceptions. The Court observed: 
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[T]he classification of dower as prompt and deferred has no legal sanction behind it, 
except the general practice in Muslim society for the convenience of the parties. The 
concept and wisdom in classification of dower as prompt and deferred depends upon the 
relationship of party and protection of right of women in un-foreseen circumstances 
without taking away her right of demand of payment of dower till the marriage is not 
dissolved. The postponement of the payment of dower for an indefinite period would not 
mean that the same cannot be claimed before the dissolution of marriage and if it is 
considered as such, it would negate the concept of dower in Islam as well as defeat the 
Muslim Family Laws Ordinance, 1961. The deferred dower is source of guarantee for a 
woman against ill-treatment, non-maintenance, desertion or any other abnormality in the 
family life. Thus, the payment of deferred dower is deemed to be postponed till either 
the specified time and if no time is specified, till the wife demands it.” 


The above-case clarified the principle which was not correctly applied in Saadia Usman v 
Muhammad Usman Iqbal Jadoon,” whereby it was held that a wife couldn’t demand deferred 
dower during the subsistence of marriage; and it would become due only upon the dissolution of 
the marriage or upon the death of either spouse.*” 


3. Recovery of Dowry 


In 1976, the Dowry and Bridal Gifts (Restriction) Act 1976 was enacted to provide an upper 
limit as to the maximum value of dowry in marriages. Section 3 of the Act prescribes Rs. 5000 
as the maximum value of dowry and section 8 lays down the procedure for violation of the law. 
The LHC in Muhammad Arshad v Additional District Judge“? held that if parents had given 
dowry valuing more than the prescribed amount, i.e. Rs. 5000, the husband cannot usurp it on 
the ground that it violates the provisions of the Dowry and Bridal Gifts (Restriction) Act 1976. 


In this case, the ex-wife filed a suit for recovery of maintenance allowance and dowry articles 
against her ex-husband. The trial court decreed the suit and directed the petitioner to return the 
dowry articles as per the respective list enumerating various dowry articles. On appeal, in the 
first appellate court, the decree was partially modified. Thereafter, a writ petition was filed by 
the petitioner before the LHC, challenging the respective decree. Upholding the decree for 
recovery of more than the prescribed value of dowry, the Court passed some important remarks 
on the purpose of the Act which are reproduced as follows: 


Act XLIII of 1976 was enacted for the benefit of the women to be married and their 
parents so that they may not remain unmarried for lack of dowry of heavy value. It was 
not enacted to deprive the wives of the ownership of their dowry and Wari. As a matter 
of fact, the said Act is a paper law and has seldom been acted upon. The said law has 
been used only against the women and wives and efforts have been made by the husband 
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to deprive the wives of their such property on the basis of the said law.” 


The Court further cast doubt as to the validity of the said Act from the perspective of Islamic 
injunctions; however, it did not declare it so because only the Federal Shariat Court could 
pronounce such a judgment. The Court observed: 


It may be added that there is no Islamic sanction behind the said law. In a way the said 
law offends [sic] against the Injunctions of Islam as set out in the Holy Qur’an and 
Sunnah. In Aya No. 20 of Sur-Al-Nisa of the Holy Quran, it has been ordained that in 
case a husband marries another woman he should not take back any of the property 
given to her. In Aya No. 21 thereof it has been further ordained that a husband cannot 
take back the same after the marriage has been consummated. The said Ayas have been 
interpreted by all translators and Mufasareen to mean and include the property of any 
value, however, great it may be. Some of them have given it the meaning of treasure.” 


4. Maintenance of Wife 


Under Islamic law, it is a husband’s responsibility to maintain his wife even in the 
circumstances when she resides separately for a justified cause during the subsistence of 
marriage.” For the purpose of securing her unpaid maintenance, a wife is required to file a 
suit.“ The system of evidence followed in Pakistan is adversarial in nature and the one who 
claims but does not produce relevant evidence is bound to lose the case. This stringent 
evidential rule puts women into hardship because they are unlikely to find much favorable 
evidence for the events that happen within the confines of households. The LHC in Tariq 
Mehmood v Farah Shaheen” analyzed the structural discrimination faced by women due to 
their lack of access to relevant evidence. The Court observed that judges must not require 
documentary proof from wives to establish the income of their husbands, and should not take 
the words of husbands for granted in this regard. Such observations, if given proper 
consideration while adjudicating on maintenance claims, may help in ameliorating some of the 
hardships faced by wives. 


The concept of post-divorce maintenance is not yet recognized in Pakistani family law. In India, 
in the wake of the Supreme Court’s decision in Mohd Ahmed Khan v Shah Bano Begum,” this 
issue caused an upheaval and an enactment*’ was promulgated to nullify the effects of the 
decision. There is ongoing debate on this right and some scholars argue that it should be granted 
to a divorced woman.” The LHC, in Muhammad Aslam v Muhammad Usman,” considering the 
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plight of destitute divorcees in a male-dominated society, particularly when they have been 
divorced without any justification, has observed that the legislature should amend section 9 of 
the MFLO in order to empower the Chairmen of Arbitration Councils to grant post-divorce 
maintenance. 


5. Khula without the Husband’s Consent 


Before the LHC’s decision in Balgis Fatima v Najam-ul-Ikram,” a wife’s right to dissolve the 
marriage on the basis of khula was dependent on the consent of her husband. Such a 
requirement had virtually made the process of khula ineffective and captive of a husband’s will. 
In Balqis Fatima case, the LHC dispensed with this requirement, empowering women to seek 
khula and phasing out the significance hitherto attached to a husband’s consent. In 1967, the 
Supreme Court endorsed this principle in Khurshid Bibi v Baboo Muhammad Amin.” The 
Federal Shariat Court also endorsed this principle in Saleem Ahmad v Government of 
Pakistan.” In this regard, the LHC led the way to reform the principle laid down a century ago 
in Moonshee Buzloor Ruheem v Shumsoonnissa Begum.>> The LHC’s decision also made 
Pakistan the first Muslim country to apply the principle of gender equality on divorce law.” 


It would not be out of place to state that the majority of Muslim jurists except Maliki scholars 
are opposed to the concept of khula without the consent of husband.” The Hanafi school of 
thought is of the view that a woman cannot get her marriage dissolved on the basis of khula 
without the consent of her husband.*° A great number of Muslims living in Pakistan belong to 
this school and this fact makes the conferment of no-fault unilateral right to judicial divorce to 
wives in Balqis Fatima case as an extraordinary feat.” 


5.1 Badl-e-Khula (compensation) on Khula 


A wife is required to reimburse the proprietary or monetary benefits including the dower if she 
intends to dissolve her marriage on the basis of khula.*® In this kind of dissolution, a wife 
ransoms an agreed amount for her release from marital tie. Theoretically speaking, this amount 
may be any amount agreed between spouses though it might be more than the financial benefits 
including dower received by a wife during the marriage. It was settled by the LHC in Mst 
Parveen Begum v Muhammad Ali’? that his amount should not be more than the amount a wife 
receives during the marriage. Though settling an amount in excess of the financial benefits 
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received by a wife is not prohibited by any divine text, such a practice goes against the basic 
purpose of khula. This consideration persuaded the LHC to put a cap on compensation of khula. 


Until recently, the courts used to pay less attention to the issues for which khula was sought and 
would mechanically declare the dissolution of marriage in lieu of reimbursement of dower or 
other financial benefits. Again, the LHC has played an important role in distinguishing between 
the cases where no fault is attributable to a husband and a wife wishes for khula on her own, and 
the ones in which a wife is pushed to the walls due to cruel and intolerable conduct of her 
husband or his family members. 


The LHC, in Khalid Mahmood v Anees Bibi, observed that it was the prerogative of a court to 
ascertain compensation for khula; and this discretionary power of the court could not be 
curtailed by irrelevant considerations. Further, the Court noted that when fault was found on the 
part of husband, the amount of compensation could be reduced; and if circumstances so warrant, 
the wife could even be relieved from the liability of reimbursing anything to the husband. In this 
case, the wife’s suit for dissolution was decided on the basis of khula without ascertaining the 
compensation; however, later, she was declared to be entitled to recovery of her unpaid dower. 
This last decision was challenged on the ground that once the marriage was dissolved on the 
basis of khula, the wife’s claim for unpaid dower could not be enforced. The Court however did 
not accede to the petitioner’s argument and emphasized that it could dissolve the marriage 
through khula without compensation in appropriate cases. 


Relying on the last case, the LHC observed in Muhammad Kaleem Asif v ADJ*' that if a wife’s 
suit for dissolution of marriage on the basis of khula is decreed without determination of badl-e- 
khula owing to cruel and inhumane behavior of her husband, she is entitled to initiate separate 
judicial proceedings for recovery of unpaid dower. In this case, the decision of subordinate 
courts was challenged by the husband for non-determination of badl-e-khula while dissolving 
the marriage on the basis of khula. The Court dismissed the petition and observed that such non- 
determination was owed to the petitioner’s cruel and intolerable conduct that had forced the 
wife to seek dissolution; hence, she could not be directed to reimburse any financial gain 
including dower. 


While the LHC declared cruelty as sufficient for disentitling the husband from consideration for 
khula, the Peshawar High Court (PHC) has provided for another ground — reciprocal benefits — 
worthy of consideration while calculating the amount to be paid upon khula even if cruelty has 
not been proved. In Abdul Rashid v. Shahida Parveen,” the PHC observed that the life spent by 
the wife with her husband can be taken as consideration for khula. The wife lived with the 
petitioner for sixteen years and performed her marital obligations during the time. She spent the 
precious time of her young age with him. All these factors should be taken into consideration 
when adjudicating upon the repayment of dower. Moreover, in Nasir v. Rubina,” the Court 
awarded the wife half of the dower as a consideration for her services rendered during the 
subsistence of marriage without even referring to the cruelty of the husband. Given the LHC’s 
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tendency to protect the interest of the women, it is highly likely that the principle regarding the 
services rendered by the wife during marriage vis-d-vis the value of consideration payable at the 
instance of khula may be adopted by the LHC in some similar case in future. 


6. Effectiveness of Triple Talaq 


In our research, we have come across diverse decisions of the LHC on the nature and validity of 
triple talaq. The LHC has skillfully appropriated the difference of opinion among Muslim 
scholars either to alleviate the burdens that a wife has to bear or to vindicate her valuable rights 
on divorce. In Sardar Iqbal v Tahira Parveen,“ the LHC held that that a triple talaq not duly 
retracted becomes effective. In this case, the husband filed a counter suit for restitution of 
conjugal rights against the wife’s suit for dower, dowry, and maintenance during the iddat. One 
of the pleas made by the husband in his suit was about subsistence of their marriage due to 
revocation of his triple talaq for the purpose of defeating the wife’s claim as to dower, dowry, 
and maintenance. 


The counsel for the husband argued that the divorce was pronounced thrice by mistake and such 
a triple pronouncement should only be treated one divorce which was revocable in nature. And 
the husband actually revoked it by sending the notice to the Chairman Arbitration Council to 
this effect. He produced an affidavit bearing a fatwa at its back to support his version. Both the 
family court and the appellate court decreed in favour of the wife and dismissed the husband’s 
contention. He subsequently filed a writ petition before the LHC. Justice Ms. Jamila Jahanoor 
Aslam did not find his arguments convincing, and observed: 


The main points herein are that the intention of divorce was conveyed unambiguously 
and thereafter to date there has been no co-habitation. The petitioner as well as 
respondent No.1 admit this fact. I would also like to point out that in the fatwa on the 
back of the affidavit it is stated that he has to co-habit during the Iddat period for the 
Talaq to be considered ineffective. Although the notice of revocation was within the 
Iddat period the fact that the parties did not retire (Khilwat-us-Sahih), has made the 
divorce effective.® 


The Court relied upon the Tafseer-e-Quran by Mufti Muhammad Taqi Usmani in reaching the 
conclusion that if a husband pronounces talaq thrice, then he cannot revoke it: 


By divorcing respondent No. 1 three times in one go the petitioner has forfeited his right 
to claim her as his lawfully wedded wife. Any affidavit claiming that the three times 
pronouncement was a mistake is a bit late in the day for rectifying his mistake and that 
too only for his own convenience.®® 


In this case, the difference of opinion among scholars on triple talaq was not allowed to be 
exploited by the husband for frustrating the wife’s right over her dower, dowry, and 
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maintenance. In another case Sardar v Malik Khan,” the LHC declared triple talaq as 


ineffective and enforced the right of inheritance of the wife’s legal heirs. The dispute, in this 
case, pertained to the inheritance of the issueless deceased Sultan Ahmad’s estate. The 
petitioners were the legal heirs of the deceased, while the respondents were the legal heirs of 
Mst Dhami, the widow of Sultan Ahmad. According to the facts of the case, the deceased gave a 
notice of divorce to Mst Dhami three days before his death. The counsel for the petitioners 
contended that a written divorce became operative instantly. Therefore, Mst Dhami stood 
divorced and her legal heirs were thus not entitled to inherit from the estate of the deceased. On 
the other hand, the learned counsel for the respondents maintained that according to the 
Qur’anic injunctions, even a triple divorce pronounced in one sitting operates as a single 
divorce which could be revoked by the husband during the iddat period. Thus, Mst Dhami 
continued to remain the widow of Sultan Ahmad and entitled to the estate. The Court held: 


The difference of opinion on validity of instant divorce through triple Talaq and ensuing 
escalating vice evoked “legislative compassion” which expressed itself in the form of 
S.7(3) of Muslim Family Laws Ordinance, 1961, providing for revocation of Talaq 
within a period of ninety days ... The said provision is not in conflict with the 
Injunctions of the Holy Qur’an. The contrary view is only a blurred conception of the 
commandments of the Almighty Allah and it is so due to the reason that moral principles 
originally adopted and system found thereon by the passage of time became so rigid that 
it lost all flexibility.” 


After considering the relevant verses from the Quran, the Court concluded that a divorce in the 
proper form as laid down in the Holy Qur’an becomes final and absolute only after the 
observance of iddat, so that enough time is given to the husband to deliberate over his decision 
and to retrieve it if he so decides. The main objective of this rule is to give parties the 
opportunity for reconciliation. In light of this discussion, triple talaq pronounced by the 
deceased Sultan Ahmad was held not to be effective at the time of deceased’s death; and, hence, 
Mst Dhami was declared to be the deceased’s widow, and the respondents were entitled to 
inheritance in his estate. 


7. Legitimacy & Paternity of Children 


Many rights of children flow out of their legitimacy, e.g. maintenance and inheritance. Once 
this status is jeopardized, they are bound to suffer legally as well as socially. In this regard, the 
LHC has emphatically followed the traditional perspective of Islamic law; and, in doing so, the 
Court has thwarted all efforts of infiltration by new technologies such as DNA to ascertain 
legitimacy and paternity. The LHC, for instance, held in Muhammad Arshad v Sughran Bibi” 
that the paternity of a child born in the lawful wedlock carries the presumption of truth which 
cannot be rebutted by a simple denial. 


70 


Furthermore, the LHC in Khizar Hayat v Additional District Judge, Kabirwala’’ observed that 
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since there is a possibility of human error in conducting a DNA test, it cannot be ordered when 
the fact of the birth of a child during marriage is proved as human error during the test could 
result in dangerous consequences for an innocent child. 


While discussing the suitability and authenticity of conducting DNA tests in Pakistan, the LHC 
observed: 


Although the medical science has developed a lot in this modern era, but unfortunately 
at the same time it has not attained the level of accuracy, competence of persons 
associated with these test and fairness in our society and prevailing system as it is being 
applied in the developed societies like USA and Europe, either due to lack of skilled 
persons, tools to perform this test and human error in judgment in conducting of this test 
cannot be ruled out in our system. If due to the negligence in conducting the said test 
willfully or due to some pressure, it results in a disaster not only to the affectee but also 
by and large for the entire society. If due to any of above mentioned reasons a wrong 
result is obtained then the life of the child would become miserable for no fault on his 
part.... Furthermore, the DNA test as per information available in text books, medical 
science and various authoritative writings on the point available on internet, possibility 
of error cannot be excluded.” 


In another case Shamim Akhtar v Additional District Judge, Gujranwala,” the LHC shed light 
upon the implications of refusing a DNA test in family matters when the legitimacy of a child is 
questioned. The Court held that a DNA test could not be conducted without the consent of the 
parties in civil/family matters. Though the parties had a right not to present themselves for the 
test when ordered by the court, the court could draw an adverse inference from such refusal or 
hesitation. 


The consistent approach of the LHC in refusing DNA test in paternity disputes has recently 
been affirmed by the Supreme Court of Pakistan in Ghazala Tehsin Zohra v Mehr Ghulam 
Dastagir Khan." The apex court in line with the LHC relied on notion of legitimacy and 
paternity as developed by Muslim jurists and discouraged placing reliance on new technologies 
such as DNA at the cost of destabilizing the settled principles.” 


8. Guardianship, Custody and Welfare of Minor 


‘Welfare of a minor’ is the supreme consideration of courts for deciding the cases on the 
custody of minors. Complex circumstances make the application of this apparently simple 
principle a tricky issue. For example, the second marriage of a mother and the wealth of a father 
may disentitle the former from custody. But in Iram Shahzad v Additional District Judge, 
Lahore,” the LHC declared that both these factors were not sufficient to deprive the mother of 
the custody of her children. In this case, Dr Tahir was married to Iram in 2001. The next year, a 
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child, Hamza Tahir, was born whose custody was contested. In 2005, the marriage was 
dissolved on the basis of khula. The mother remarried and had children from her second 
marriage. Meanwhile, the father took the son to the UK. The mother fought for his custody 
there and succeeded in 2007 through a decision of the High Court of Justice, Family Division, 
UK. Subsequently, the father initiated the judicial proceedings in Pakistan and was awarded the 
custody of the son by the subordinate courts along with visitation rights to the mother. Since the 
father was settled in UK and the mother was not happy with visitation rights only, both parties 
brought the matter before the LHC. Considering the facts and precedents, the LHC reversed the 
decisions of the subordinate courts and allowed the son to remain with his maternal 
grandmother under his mother’s direct supervision. The father, on the other hand, was permitted 
to visit his son through the Guardian Court periodically, but was not allowed to take him 
beyond the court’s jurisdiction except on depositing his passport with the court. The Court 
observed that in determining the welfare of a minor it could mull over age, gender and marital 
status of the parties as relevant considerations, but there is no absolute rule or mathematical 
formula for application in all cases in a mechanical manner. 


On the issue of a mother’s second marriage in the context of a custody dispute, the LHC held in 
Amar Iahi v Rashida Akhtar" that by marrying a stranger, a mother does not lose the right to 
custody of her child absolutely; she only loses her preferential right, but retains an ordinary 
right. The counsel for the appellant contended that by remarrying a person who was not related 
to the minor within the prohibited degree of relationship, the respondent disqualified herself 
from being the custodian of the minor. The Court, however, referring to the sentence “the rights 
of all the women before mentioned are made void by marriage with strangers”’’ stated in the 


chapter on ‘Hizanat’ in Baillie’s Digest of Muhammaden Law observed: 


Keeping in view the entire scheme of Muslim law regarding Hizanat, there can be no 
doubt that “the right” referred to in this sentence is the preferential right of certain 
female relations of the minor to its custody.... The right referred to above can only mean 
the right of a particular female who, failing those mentioned prior to her, has a right to 
the custody of the minor, in preference to those whose rights have been subordinated to 
hers.... [W]hen it is said that the right of a certain relation has been lost, it can only 
mean that all things being equal, he or she, as the case may be, must be relegated to a 
position in the order of priority below those who follow him or her. Thus there can be no 
room for supposing that the Muslim Law does not permit a disqualified relation to rank 
even with strangers.’ 


On the rights to custody of a non-Muslim mother, the LHC in Roshni Desai v Jahanzeb Niazi” 
held that she suffers no disability as Islamic law allows her to exercise the same rights of 
custody as are enjoyed by a Muslim mother. In this case, the parties lived together in Canada 
without any marriage or civil union solemnized between them. A child was born and then 
brought to Pakistan by the respondent. Upon this, the mother came to Pakistan and applied for 
his custody in the LHC. 
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Considering the nature of the relationship between the parties, the Court observed that it was a 
de facto union described as a common law marriage, which was an unlawful relationship under 
Islamic law depriving the putative father from any right over the son. Justice Asad Munir 
observed: 


Under Islamic Law, the father of an illegitimate child has no legal tie with the child 
even though he is the biological father and the blood tie between the two is 
undisputed. Such a father has no legal relationship whatsoever with the minor so 
much so that the child does not inherit from his father or vice versa which is 
otherwise in the case of a legitimate offspring. However, an illegitimate child has a 
full legal tie with his mother and there is no obstacle in the way of the child 
inheriting from his mother or vice versa. In fact, the mother of an illegitimate child is 
not only entitled to the custody of the child but is also regarded as the guardian of the 
child to the total exclusion of the father....*° 


On the issue of the right of a non-Muslim mother to the custody of a minor, the Court held: 


A non-Muslim mother suffers no disability as Islamic Law allows a non-Muslim 
mother to exercise the same rights of custody as are enjoyed by a Muslim mother. If 
any support is needed, reference can be made to Ameer Ali’s Muhammadan Law, 
page 223, where it is stated that the right of a mother to the custody of her child is 
established even if she is a non-Muslim and is not even a Christian or a Jew. This 
only means that Islamic law protects the rights of custody of a non-Muslin mother 


regardless of whether the child is legitimate or is otherwise....*! 


The petitioner assured the Court that she had intended to retain the present Muslim name of 
the minor and that she would ensure that the minor is brought up as a Muslim and imparted 
the basic Islamic teachings. She further stated that she would convert to Islam if she found it 
necessary for the sake of bringing up the minor as a Muslim. The Court allowed the petition 
by granting the custody of the minor to his mother and allowed her to take him back to 
Canada. 


In this case, the LHC referred to its earlier decision entitled Peggy Collin v Muhammad 
Ishfaque Malik*” whereby the facts were the same other than the fact that the issue of the 
legitimacy of the child was not involved. In this case, the Court refused the father’s plea that 
a Christian mother was not entitled to the custody of the minor. The Court expressed its 
dismay over the respondent’s conduct by observing that religion had not mattered when 
falling in love with a Christian girl and settling in France, but for the custody of the child, 
the same was resorted to as shelter or refuge. 


An intricate issue about a minor’s custody arose a few years ago which hinged upon the claim 
of surrogacy and how a court should proceed if it did not have requisite evidence to substantiate 
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the claim. The LHC held in Farooq Siddiqui v Farzana Naheed* that Pakistani law does not 
recognize paternity on the basis of surrogacy in the absence of requisite evidence. And if the 
claim of surrogacy is not proved, the mother would be entitled to the custody of the child. The 
Court observed: 


The law of land does not recognize the surrogation. Even if the surrogation is recognized 
by the law of the land and the transplantation of a fertilized egg is proved, there is no 
evidence that the sperm that fertilized the egg, originated from the petitioner. Thus the 
petitioner has no right over the child not born in consequence of a lawful marriage.** 


9. Maintenance of Children 


Responsibility of maintaining minors is placed on a father under Islamic family law.® In this 
regard, the LHC made notable contributions as to how this basic responsibility would be 
discharged in different circumstances. For instance, a father is to maintain his children even 
when the mother has a source of income. A father is bound to maintain his unmarried and 
divorced daughters even when they live apart from him and if a father is unable to maintain his 
children, the paternal grandfather has to fulfill this responsibility. It was also held by the Court 
that an adopting father is responsible for maintaining the adopted child as a constructive 
guardian. 


In Khalid Bashir v Shamas-un-Nisa™% the LHC discussed a father’s obligation to maintain 
his children and whether or not he is absolved of his responsibility if the mother earns a 
livelihood. The Court held: 


[I]t is quite evident that to maintain his child is obligatory on the father and his 
responsibility cannot be absolved merely on the basis that the mother is an earning 
hand. In this case neither the petitioner is stated to be poor nor incapable of earning 
by his own labour, therefore, he cannot be allowed to shed off his responsibility 
merely on the basis that the mother of the minor is a homoeopathic doctor and thus 
capable of earning livelihood.*” 


As to the quantum of maintenance, the LHC observed that it would be against the norms of 
propriety and justice to deprive the minor of the same level of living and educational facilities 
he was provided before the separation of the spouses.*® 


On the maintenance of unmarried adult daughters, the LHC held in Ch. Muhammad Bashir v 
Ansarun Nisa” that they are to be maintained by the father. The counsel for the petitioner 
argued that the two adult daughters were disobedient; and hence they were not entitled to 
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maintenance. On the contrary, the counsel for the respondents pointed out the well-off status 
of the petitioner. It was also pointed out that the both adult daughters were unmarried and 
still studying; hence, under Muslim Law, the petitioner was bound to maintain them. The 
Court held: 


Mere age of majority itself is not sufficient to declare unmarried daughters disentitled to 
maintenance allowance if otherwise it is not proved with cogent and sufficient evidence 
that daughters were living apart from the father against his wishes and were not ready to 
obey his lawful and reasonable demands.” 


While dismissing the petition, the LHC observed that refusal of the adult daughters to get 
married in the petitioner’s family did not make them disobedient. 


The LHC in Mian Muhammad Sabir v Uzma Parveen”! held that a divorced daughter, even 
when living with her divorced mother and not her father, was entitled to be maintained by 
the father. In this case,the counsel for the petitioner (father) argued that the petitioner extended 
full financial support to the respondent (daughter) till her marriage when her right to 
maintenance came to an end and it did not stand revived upon the dissolution of her marriage. 
The Court observed that it is a settled law that a father is bound to maintain his daughter 
regardless of her age till the time she is married. 


For arriving at the above conclusion, in addition to referring to the books authored by 
Ameer Ali and A. A. A. Fzyee, the Court cited the Supreme Court’s dictum from Abdul Rauf 
and others v Mrs. Shereen Hassan” describing the moral and social responsibilities of a 
father vis-a-vis his married daughter. In doing so, the Court observed: 


No doubt, after marriage, the daughter passes out of the parents’ house and goes to 
that of the husband. The fact of the marriage does not sever the blood relationship 
which exists between parents and their daughter. The above relationship gives rise to 
certain moral obligations and the parents are bound by such obligations to support 
and maintain their married daughter in case her husband does not afford whereas 
parents are well-off and can afford.” 


It was the first case of its kind in which a father was legally burdened to maintain his 
divorced daughter. The above case has recently been relied upon by the LHC in another case 
of the same kind entitled Manzoor Hussain v Safiya Bibi.” 


In this last case, it was on record that the divorced daughter had no source of income of her own 
and was dependent upon her mother who could hardly provide her any maintenance. On the 
contrary, the petitioner/father earned a monthly income of at least Rs. 30,000. In view of these 
circumstances and the blood relation between the parties, some burden was to be placed on the 
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petitioner’s shoulders to take care of his daughter. The Court while deciding in favor of the 
divorced daughter observed that she could not be denied maintenance owing to the fact that she 
was residing with her mother and not the petitioner. 


In order to provide for the eventuality if the father fails to maintain his children, the LHC in 
Sultan Ahmad v Judge Family Court” discussed the responsibility of a grandfather for the 
maintenance of his needy minor grandchildren in certain circumstances. The Court relied upon 
an earlier decision of the LHC” stating the following principle: 


It is from the ... provisions of the Islamic Law on the question of the obligations and 
rights of the opulent and needy relations in Muslim society that as corollary it has been 
unquestionably accepted that a grandfather in easy circumstances is bound to maintain 
and support his needy grand-children.”” 


Moreover, in Maria Bibi through Abida Parveen v Naseer Ahmad,” the LHC held that an 
adopting father, as a constructive guardian, is bound to maintain his adopted child. Justice 
Shezada Mazhar, after hearing the arguments and perusing the record, held that it was an 
admitted fact of the case that the petitioner was adopted by the respondent and his wife at a very 
tender age and was presented as such before the public at large.” Justice Mazhar discussed the 
Islamic concept of adoption by narrating the incident of Zayd bin Haritha’s adoption by the 
Prophet Muhammad (PBUH), and deduced the following principles in this regard: 


(i) Adoption is allowed in Islam. 

(i) | However, changing the family name of the adopted child is not allowed. 

(iii) If the child was two years old or less and was also breast fed directly by the 
adoptive mother for at least a day and a night (or fifteen times consequently), 
then the child will become mahram to the new family. 

(iv) If the child was not breast fed as mentioned above, the child will remain non- 
mahram to the new family. 

(v) Adoption in rizai and non-rizai form does not give the adopted child a right to 
inherit the estate of the adoptive parents; nor does it deprive him or her from 
inheriting the estate of real parents. However, the adoptive parents have the 
option of writing up to one-third of their estate for their adopted child. '°° 


As to the maintenance of an adopted child, the gist of the court’s observations is reproduced 
below: 


Islam categorically ordains to help the poor and needy, and especially orphans. If there 
is no one to take care of orphans and the needy, then this becomes the responsibility of 
the state. If the adopting parents take it upon themselves before the public at large to 
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look after an adopted minor, then they assume the role and status of constructive 
guardians of the minor. This constructive guardianship creates a fiduciary 
obligation/relation between the adopting parents and the adopted child. This has long 
been a part of the law of guardianship. In view of the facts of the instant case, it is clear 
that the respondent adopted the petitioner and presented her as a daughter to the public 
at large. These acts of the respondent have created a relationship of trust and 
constructive guardianship between the petitioner and the respondent. This relationship 
also entails fiduciary duties to be performed by the respondent that inevitably includes 
the maintenance of the minor. °! 


10. Inheritance Law 


According to the understanding of the Shia law of inheritance in Pakistan based on precedents 
originated from the colonial era, an issueless widow is not entitled to any share in the 
immovable estate of her deceased husband despite the fact that it appears to be in violation of 
the explicit verse of the Qur’an 4:12.'°° While confronting a similar anomaly more than a 
century ago, the Privy Council in Aga Mahomed v Koolsom Bee Bee'® refused to re-interpret 
the Qur’anic text and gave its own construction nullifying the construction of the revered 
scholars of the past. In doing so, the Court observed: 


[I]t would be wrong for the Court on a point of this kind to attempt to put their own 
construction on the Koran in opposition to the express ruling of commentators of such 
great antiquity and high authority." 


The disinheritance of issueless widow in Shia law from landed properties surfaced again in the 
Supreme Court of Pakistan in Syed Muhammad Munir v Abu Nasar, Member (Judicial) Board 
105 Tn this case, the Court addressed the issues in the same manner 
as had been dealt with by the Privy Council in the previous case. The Supreme Court held: 


of Revenue Punjab, Lahore. 


In view of this difference in the interpretation of the Qur’anic text itself, we feel that it 
would not be proper on our part at this stage to attempt to put our own construction in 
opposition to the express ruling of commentators of such great antiquity and high 
authority. To depart from a rule of succession which the Shia community has universally 
been following ever since the days of Imam Jafar Sadek, as evidenced by the unanimous 
opinions of the Shia Jurists on this point, would be wrong. It is not open to us to change 
a settled rule of succession, having the force of Ijma’ behind it at this late stage. If a 
change is desired to be made this work should be undertaken by the Legislature itself 
after consulting the Shia Community. 


In light of the explicit pronouncement of the Supreme Court, the legislature should have taken 
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this responsibility unto its own shoulders, but, unfortunately, this issue remained unaddressed 
until recently. The LHC in Khalida Shamim Akhtar v Ghulam Jaffar and Another” held that 
the disinheritance of issueless widow in Shia law was not supported by religious texts; and, 
hence, need not be implemented by the courts. The Court expressed its displeasure for not 
introducing a corrective legislation despite the decision of the Supreme Court"? for a long 
period. 


The LHC held that the exclusion of a childless widow in Shia school of thought is against the 
explicit meaning of the Qur’anic verse 4: 12, as the verse does not differentiate on the basis of 
the nature of the property that the widow would be entitled to. The Court in this constructive 
exercise was assisted by amicus curiae (a member of Council of Islamic Ideology), belonging to 
the Shia community, who referred to various books of authority and contended against any 
assumed consensus of opinion on disinheritance of childless widow. He further encouraged the 
Court for granting inheritance to such widows by declaring anything contrary to the Qur’anic 
text as of no legal effect. In the judgment, with reference to D. F. Mulla’s Principles of 
Muhammadan Law and its articulation of the impugned rule, the Court observed that this book 
should not be considered an enacted law and implemented as such, particularly when any of its 
articulation is found to be contrary to the Qur’an and the Sunnah. 


Moreover, in another case of inheritance, the LHC simultaneously relied on Islamic law and the 
principles of equity, justice, and good conscience to reach a conclusion. In Beguman v Saroo, 
the LHC held that a murderer or his progeny cannot benefit from a crime of murder committed 
with a design to inherit property. The Court observed: 


The rule of law is well-settled that under principles of justice, equity and good 
conscience a murderer or his progeny cannot be allowed to benefit by his crime of 
murder. The murderer may be the father alone but if the descendants claim through him 
even though not merely from him their title becomes tainted as the source or channel 
through which the inheritance has to flow to them becomes blocked and extirpated by 
reason of the crime committed by that source. "° 


11. Divorce under Christian Law 


In light of the foregoing case law analysis, it should be noted that the LHC’s progressive and 
reform oriented approach is not confined exclusively to Islamic family law. Recently, the Court 
in Ameen Masih v Federation of Pakistan''' declared that the removal of section 7 of the 
Divorce Act 1869 during the regime of General Zia-ul-Haq to be unconstitutional. Under this 
section, grounds of divorce provided under the UK Matrimonial Causes Act 1973, including the 
ground that the marriage had broken down irretrievably were available. The petitioner, being a 
Christian man, contended that he wanted to divorce his wife since their marriage had failed but 
did not want to accuse her of adultery - one of the few bases on which he could get a divorce 
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under the applicable law. He, therefore, petitioned the court to declare the removal of section 7 
from the Act as illegal, so that the law could be more liberally interpreted in consonance with 
the approach taken by British courts. The LHC traced the history of Christian divorce law and 
pointed out how divorce has been historically frowned upon by church authorities. At the same 
time, however, the Court noted: 


[T]he State is not interested in perpetuating a marriage after all possibilities of 
accomplishing a desirable purpose of such relationship is gone, or out of which no good 
can come and from which harm may result, Accordingly, it is the public policy to 
terminate dead marriages.’ 


Furthermore, the Court observed; 


The wisdom and experience behind the liberalization and emancipation of the Christian 
Divorce law around the world has been the protection of the right to a happy family life 
and right to dignity of a human being, who cannot be left chained to a dead marriage 
forever or forced to convert to another religion just to be released of the bondage of an 
unhappy marriage.'"° 


On these grounds, the Court declared the removal of section 7 of the Divorce Act 1869 illegal. 
Consequently, section 7 of the Divorce Act 1869 was restored in the manner it stood in the year 
1981, making available to the Christians of Pakistan the relief based on the principles and rules 
of divorce under UK Matrimonial Causes Act 1973, which included the ground of irretrievable 
breakdown of marriage. 


Conclusion 


The foregoing analysis shows how the LHC has been playing the role of a mediator to bring 
classical Islamic family law in conversation with right oriented approach inspired by the 
jurisprudence of human rights. The LHC has employed the language of Islam to strengthen the 
religious identity of Pakistani state while at the same time, it has embedded the values 
underlying international human rights standards in the Pakistani legal conscience such as sui 
juris girl to contract marriage independently and dissolution of marriage by wife on the basis of 
khula without husband’s consent. Notwithstanding occasional divergences, the foregoing 
analysis shows how the LHC has succeeded in striking an intricate balance between tradition 
and the demands of modern times. 


In this process, the LHC has given purposive construction to the statutes informed by the 
classical texts of Islamic law (figh). For instance, the Dowry and Bridal Gifts (Restriction) Act 
1976 puts restrictions on the amount of dowry to curb the menace of excessive dowries. 
Unscrupulous husbands, however, tried to usurp the dowry articles of their wives by arguing 
that since the dowry was in excess of the prescribed legal limit, it was unlawful and hence could 
not be recovered. The LHC rejected this argument and held that such husbands, who did not 
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object to the value of dowry at the time of marriage, could not use this Act in defense against 
suits for the recovery of dowry items. Similarly, in cases related to the legal status of 
unregistered marriages, the LHC has held that mere non-registration would not invalidate an 
otherwise valid marriage contract to deprive women of their rights such as right to maintenance, 
dower, and inheritance. Regarding the construction of religious texts, we have noted that the 
judges of the LHC have adopted such construction which protects and promotes women’s 
rights. For instance, in a recent decision, the LHC held that an issueless widow of a Shia 
husband is entitled to her share in immovable property. The judge directly referred to the 
Qur’anic verses in reaching this conclusion and refused to follow the judicial practice of 
depriving such widows of their due inheritance share. 


On the rights of children, the LHC has progressively developed the law by ingeniously 
construing the principle of ‘welfare of minor’ in custody disputes to overcome some of the 
hurdles preventing the right of custody to a mother, eg mother’s second marriage with a stranger 
(who does not fall within the prohibited degree of marriage with the child). The LHC has 
further observed that a non-Muslim mother cannot be deprived of custody of her children 
considering her religion alone. On the issues of maintenance, the LHC has confirmed the right 
of maintenance to a divorced daughter against her father and obliged the father to maintain an 
adult daughter despite the fact that she earns her own livelihood. Though a father is not bound 
to maintain a disobedient daughter, the latter’s refusal not to marry with the person of the 
former’s choice does not constitute disobedience to deprive her of maintenance. In the same 
vein, the LHC developed the principle of constructive guardianship to require an adopted father 
to maintain the adopted child. 


An examination of case law shows that some important legal principles first elucidated by the 
LHC were later adopted by the Supreme Court. We illustrate this with the help of two examples. 
First, in Muhammad Tariq Mahmood v SHO, Millat Park, Lahore''* the LHC held that a sui 
juris girl does not need approval of her wali for contracting a marriage. In reaching this 
conclusion, the LHC primarily relied on judgments pronounced by the Federal Shariat Court. 
The same approach was later adopted by the Supreme Court in its historic judgment in Hafiz 
Abdul Waheed v Asma Jehanghir.''> The Supreme Court noted that when the Federal Shariat 
Court settles legal issues within its jurisdiction, all the courts including High Courts are obliged 
to follow it under Article 203GG of the Constitution. Second example is the latest decision of 
the Supreme Court in Ghazala Tehsin Zohra v Mehr Ghulam Dastagir Khan.''® This decision 
discouraged the conducting of a DNA test for determining the paternity of a child born during 
wedlock after six lunar months. The purpose of this decision is none other than the protection of 
childern from the stigma of illegitimacy. Prior to the Supreme Court judgment in this case, the 
LHC laid down this rule in several judgments." 


The foregoing analysis poses a number of questions which warrant further research through 
inter-disciplinary lens in areas of decolonization of Islamic family laws in the post colonial 
societies. Considering a shift to a right oriented approach in this legal domain by maneuvering 
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through the difference of opinions among Muslim scholars, there is a need to employ more 
specific analytical tools to evaluate such tentative conclusions into comprehensive analyses. 
Such analyses may open new horizons as to the role and contributions of the judicial organ of 
state toward reinventing the legal landscape in post-colonial societies. 
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